THE SUPREME COURT 


An NBC Radio Discussion by BRAINERD CURRIE 
_ PHILIP KURLAND, KARL N. LLEWELLYN 
: and SOIA MENTSCHIKOFF 


Including 
THE SPIRIT OF LIBERTY 


and 

THE CONTRIBUTION OF AN 

INDEPENDENT JUDICIARY TO 
CIVILIZATION 

By JUDGE LEARNED HAND 


NUMBER 808 x OCTOBER 4, 1953 10 cents 
Yearly subscription $3.00 


ty = 
‘of California, Los one (194052) 


PHILIP KURLAND, professor of law, Uinivensiy « of CE tae er 
of the faculty of the law schools of Northwestern University and of I 

University; admitted to New. York Bar, 1945; law clerk to Judge Jerome ran 
(1944-45) ; law clerk to Associate Je Felix Frankfurter of the Sop 
(1945-46) © 


as KARL N. LLEWELLYN, Se = law, ‘Law School, University of | 
. admitted to Connecticut bar, 1919; member-of the faculty of Yale Law Sc 
(1922-25); member of the faculty of the Columbia University Law School (192 
51) and Betts Professor of Jurisprudence at Columbia from-1925 to 1951; 
reporter, Uniform Commercial Code for the Conference on Uniform State I 
- and American Law Institute since 1943; author of Cases and Materials on t. 
~ Law of Sales (1930); The Bramble Bush (1930, 1947); Put In His Thu: 
(1931); Prajudizienrecht: Rechtsprechung i in America (1933); The ies 
Way (with Hoebel) (1941) 


-SOIA MENTSCHIKOFF (Mrs. Karl N. Llewellyn), professor of law, Law School 
University of Chicago; first woman professor of law, Harvard University; expert 
on commercial law and commercial arbitration; associate chief reporter of the | 
Uniform Commercial Code; formerly with the law firms of Scandrett, Tuttle 8 i 
Chalaire (1937-41) and Spence, Hotchkiss, Parker and Duryee (1941-47) 
New York City z 1 


y 

1. THE SPIRIT OF LIBERTY. By Jupcs Learnep Hanp. .. . “te 
il. THE CONTRIBUTION OF AN INDEPENDENT JUDICIARY TO CIVIL. = 
ZATION. By Jupoce Learnep Hand... . . eee 


= 


1019th Broadcast in Cooperation with the National Broadcasting Company 
COPYRIGHT, 1953, THE UNIVERSITY OF CHICAGO 


The Rounp Tas re, oldest educational program continuously on the air, is broadcast entire=- 
by without script, although participants meet in advance, prepare a topical outline, and ex- 
change data and views. The opinion of each speaker is his own and in no way involves ihe | 
aS responsibility of either the University of Chicago or the National Broadcasting Company. 
4 The supplementary information in this pamphlet has been developed by staff research Be | } 


ts not to be considered as representing the opinions of the RouND TABLE speakers. ‘ 


The University of Chicago Rounp Taste. Published weekly. 10 cents a copy; full-year ar 
subscription, 52 issues, three dollars. Published by the University of Chicago, Chicago 7, 


\ Ukinois. Entered as second-class matter January 3, 1939, at the post office at Chicago, IMinois, 
_ under the Act of March 3, 1879. : 


4 


The Supreme Court 


* 


Miss MentscutkorF: The newspapers this last week have been filled 
with news of the appointment of Governor Warren as the new Chief 
Justice of the Supreme Court of the United States. If we count Mr. 
| Justice Rutledge, who, like Governor Warren, received an interim ap- 
- pointment but who, unlikely as it is to happen to Governor Warren, 
was not confirmed by the Senate, we have had fourteen Chief Justices. 
_As against that we have had more than twice that number of Presi- 
“dents. 
_ We are not today, however, going to deal with the peculiar office of 
Chief Justice. We are, instead, going to deal with the more fundamental 
question: What is the Supreme Court? What is its function in our 
polity? 
_ Mr. Liewettyn: It is a queer thing, the Supreme Court. It is a 
peculiarly American institution. I suppose that it is America’s, our 
country’s, greatest contribution to political discipline. Here you have 
“nine men, only nine men, who sit and determine what is constitutional 
and what is not constitutional, who have the job of telling Presidents, 
Congress, states, individuals, anybody, what they can do and what they 
cannot do within the framework of our Constitution and our laws. 
And, for some reason or other, these nine men, when they speak, get 
listened to, and it makes no difference to whom it is they speak. . 
I say that it is an amazing and a lovely thing to realize that we 
have in this country that kind of regime of law which we all not only 


abide by but are proud of. 

Miss MentscutkorF: What would you say one of its major functions 
was? Would it be correct to say that you think that its dominant func- 
tion is as a safeguard of our liberties and of the liberties of every person 
in the United States? 

Mr. Lrewettyn: I personally feel very keenly and clearly that the 
Supreme Court has served throughout the century and a half and more 
of its existence as that kind of a safeguard. What we think of as a fair 
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deal—a fair trial, a fair hearing—and decency in dealing with Bae! | 
individual and every group, has been tremendously safeguarded and _ 
vitally safeguarded by the Supreme Court. 


Miss MentscutkxorF: Mr. Kurland, can you think of other functions 
which the Supreme Court performs? 


Mr. Kurtanp: Let me say, first, that I agree with Mr. Llewellyn that 
one of its functions is the protection of the individual against the 
oppression by his state. I think that it has two other functions. One of 
these is to resolve-conflicts between the federal government and the state 
governments and between one state government and another state gov- 
ernment. Examples of these are the fact that both the state and the fed- 
eral government have a claim to the regulation of commerce over the 
highways and over the railways and in the air. Both may attempt to 
exercise regulation in this area. These regulations may conflict. At this 
point it is up to the Supreme Court of the United States to resolve 
that conflict. 

A third function which the Supreme Court must exercise is the 
function as administrator of the federal legal system. As the highest 
court in the federal legal system, it must have the ultimate decision on 
questions put through those courts. 


Miss MentscutkorF: When you speak of the function of the Supreme 
Court as in essence determining who shall have the say in matters in 
which both the state and the nation are interested, are you not leaving 
out another area in which the Supreme Court also has the say, and 
that is the question of which branch of our federal government shall be 
dominant in a particular situation? 


Mr. Kurtanp: I would certainly agree with that. That is a fourth 
function that the Court performs. 


Miss MENtTscHIkorF: So that we have a Court which has four ex- 
tremely important, extremely difficult functions. 

Currie, do you think that these are proper functions for the Supreme 
Court to have? Do you think that there are any limitations on these 
functions or the way that they operate? 


Mr. Currie: It is unquestionably true that the Supreme Court has | 
these functions; and it is equally true, I think, that the Supreme Court | 
has functioned remarkably well in performans these duties. The thing | 
which impresses me, however, as we reflect on the Supreme Court’s | 
place in our government, is that we expect a great deal, indeed, of it. 
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“Many of the things which have been said, and said with a great deal of 
‘truth, point to the Supreme Court as the ultimate safeguard of our 
democratic way of government; and some of the specific functions 
which have been pointed to indicate that we expect of the smallest 
“numerically of the three great branches of our government really the 
ultimate protection. 
_ It occurs to me to wonder whether, in justice to the Supreme Court, 
‘we ought not to moderate our expectations of it. For example, it seems 
_ to me that it is worth remembering, as the Supreme Court itself likes to 
emphasize, that this is, after all, simply a court. That means that it is 
an institution for the trial of lawsuits, and it not only may not be but 
in fact it is not always possible to bring all the great questions of gov- 
ernment into the form of a lawsuit. Significant questions about our 
= government therefore can never be decided by the Supreme Court and 
+must of necessity be left to other agencies of the government. I think 
that we ought not to forget their responsibility. 

Likewise, it seems to me that we expect too much of the Supreme 
Court in another way. Mr. Kurland mentioned the adjustment of rela- 
tionships between the states and the federal government. He mentioned 

- specifically the problem of the states and their need for revenue and 
the conflicts which may arise when the states attempt to collect revenue 
from interstate businesses. This is one of the areas in which the Su- 
preme Court has had great difficulty; and I suggest that one of the 
sources of that difficulty is that other branches of the government, which 
have a responsibility and which could make a contribution toward 
clarifying the issues in reaching a solution, have, for one reason or 

another, simply adopted a “let-George-do-it” attitude and imposed on 
the Supreme Court a burden that it ought not to have to bear. 


Mr. Liewettyn: You remind me a little of old Senator Borah, who, 
when you pressed upon him that the Supreme Court had said that 
something was constitutional or was not constitutional, would reply to 
you, “The Supreme Court is not carrying out my oath of office to the 
Constitution.” 


Mr. Currie: Exactly what I mean. 


Miss Mentscuikorr: And, yet, if we take a look at the essential 
nature of the judicial system, it does seem perfectly apparent that in a 
case of conflict which does get into our courts, once it has reached the 
courts, certainly somebody in the court system has the duty of making 
the final decision. 
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Mr. Corrie: Certainly that is true. Lawsuits have to be decided; and — 
since the Supreme Court is ordinarily not the first court which has 
made a decision in the particular lawsuit, even inaction upon the part _ 
of the Court means that the question is settled for better or for worse. 


Mr. Luewettyn: For the people. 
Mr. Currie: Yes. 


Mr. Kurtanp: It means that the question is settled only in so far as 
that lower court controls a geographical area. For example, if the deci- 
sion in the lower court were made by the highest court of the state, it 
would have settled the question for that state; or if it had been 
made by the Court of Appeals for the United States, it would have 
settled the question for that circuit; but the Supreme Court, when it 
decides a case, when it decides one of these questions, decides it not for 
such a comparatively small geographical area but for the entire country. 


Mr. Currie: A moment ago when I was talking about other agencies 
of the government not performing functions which might lighten the 
burden of the Supreme Court, I was thinking primarily of our repre- 
sentative legislative bodies, and it seems to me also that the people 
themselves, the electorate, have a responsibility in this matter. 

I think that a great many of the American people at a great many 
different times in our history and on many different occasions have had 
too much of a tendency to sit back and let political processes take their 
course with the attitude that, if anything too foolish is done, the 
Supreme Court can be relied on to bail us out. I think that Chief Justice 
Warren and his colleagues on the Court will have a much harder task 
unless the people of this country look to their own responsibilities for 
making our democratic institutions work. 


Miss MentscuikorF: Are we not really, when you consider that 
aspect of it, dealing with a theoretical situation? I think that we 
would all agree that the ideal world would be one in which areas of 
major conflict, major difficulty of decision, so long as we believe in the 
democratic system, should be resolved by the representatives of an intel- 
ligent and alert people. In fact we do not have such a situation today. 
It is hoped that the situation is improving. Nonetheless, the Supreme | 
Court, because it has in a way become the dumping ground of this kind 
of issue which may be politically too “hot” for Congress to handle, is | 
faced with the necessity of solving these questions. 
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- Mar. Currie: The remarkable thing is that the Court, burdened as it 


‘is, has accomplished so much as the moderator of our institutions and 


as the agency which resolves our most basic conflicts. I would like to 


_ hear some discussion of how it has been able to accomplish what it has. 


Pa MentscuiKxorF: Mr. Kurland, you have served as law clerk for 

r. Justice Frankfurter of the Supreme Court. You have heard Mr. 

se talk about the burden which is on the Court. Could you tell us 
briefly how, in fact, the Court does go about doing its work? 


Mr. Kurtanp: I should say that the Court’s business is divided again 


into three parts. The smallest part, numerically but certainly not the 


smallest in point of importance, is the cases which come directly to the 
Supreme Court of the United States. These involve such controversies 
as a direct battle between one state and another, perhaps over bound- 


*,aries. A second category of cases, also comparatively small in number, 


are those cases coming up either from the state court systems or through 
the federal systems which the Supreme Court is compelled, as the result 
of congressional legislation, to hear. 

But the bulk of its work is concerned with those cases on which it has 
discretion to hear or not to hear. Here the Court receives each year 
somewhere between a thousand or eleven or twelve hundred requests 
from litigants in courts below that the Supreme Court entertain the 
case. Each of these requests, and the answers which are filed by the 
other side, is considered by each of the justices. At conference, the Chief 
Justice puts to the conference the question raised as to whether the case 
should or should not be entertained. Each of the justices voices his 
opinion, and each has a vote. If four of the justices of the Supreme 
Court—and this is a rule which they have adopted by their own choice— 
if four of the justices decide the case should be heard, it is set down for 


a full hearing. 


Miss MentscuixorF: What does it mean, when you say that it is 
“set down for a full hearing”? 


Mr. Kurzanp: What I mean by that is that the Court then receives 
extensive briefs on the legal questions presented; and counsel is given 
an opportunity to appear before the Court for oral argument. Usually 
each side is given an hour on oral argument. 


Mr. Liewettyn: What you mean by a “brief” is a written argument 
which goes along with the oral argument; is that right? 
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Mr. Kurzanp: That is right. And again the Court, after hearing the _ 
oral argument and after considering the written argument, goes into a~ 


conference, at which time, in order for a decision to be reached, a 
majority of those participating must have agreement. 


Miss MentscuikorF: About how many cases does the Court hear a 
year in that manner? 


Mr. Kurzanp: Because of the burden which is placed on the Court by 
reason of the fact that there are so many requests filed with it, it has 
comparatively little time to spend on the cases which it does decide to 
hear. I should say that the average runs somewhere about a hundred a 
year now. 


Miss MentscuixorF: So that, although the Court gets somewhere 
between a thousand and twelve hundred requests to hear a case, in fact 
the Court tends to hear, shall we say, between one hundred and one 


hundred and fifty cases? 


Mr. Kurtanp: That is right. And this is a difficult enough chore by 
reason of the burden, as I suggested, of the requests for hearings. 


Miss MentscutkorF: What does the Court do in determining which 
of these thousand to twelve hundred cases which it is requested to 
hear it actually will hear? 


Mr. Kurtanp: The Court has set down in its written rules for the 


guidance of counsel those reasons which it considers good reasons for 
hearing a case. 


Mr. Liewettyn: Counsel—those are the lawyers arguing the cases; 
is that right? 


Mr. Kurtanp: Exactly! The rules provide—I am not exhausting 
them—that where a case presents a question of public importance to 
the nation or where a case in a court in either the federal or the state 
systems seems to have disregarded an earlier Supreme Court opinion or 
where a case coming up from federal courts shows that there is a con- 
flict between the courts in one circuit and the courts in another circuit 
(these are geographical areas) the Court suggests that these are the 
appropriate situations for it to handle a case. 


Miss MentscuixorF: So that really what the Court is doing in those 
second two categories is making clear some things which it believes lead 
to the public importance of the case. So that basically we can say that 
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_ what the Court tries to do in selecting its one hundred to one hundred 
_and fifty cases is to take the ones which it feels are most important from 
the point of view of the entire public. 


p _ Mr. Kurranp: I think that that is true. And it is made patent or clear 
by the rule that the Court has adopted also, that it will not take up a 
case merely because it was erroneously decided by a lower court. 


_ Miss Mentscurxorr: Is there a significant difference in the function 
of the Chief Justice as opposed to the other justices of the Court? 


Mr. Liewettyn: A chief is always extra-important. The question of 
how extra-important he is depends a good deal, I think, on the chief. 
The practice of the Supreme Court of the United States has been, for a 
long time, to have the chief present the case when the judges sit down 
eto decide what is to be done with it. Anybody who has ever heard a 
good lawyer tell what a case is about knows that, when a good and 
forceful lawyer tells what the case is about, the mere telling is almost 
enough to make up the mind of somebody who is not just as good and 
has not thought about it just as hard as the man who did it. When 
Charles Evans Hughes was Chief Justice of the United States, what we 

had was one of the most forceful and one of the most skilful tellers of a 
story in terms of what the case was about and how it ought to come 
out who has ever sat anywhere on any bench. And I have always per- 
sonally felt that the way in which he presented the case amounted to 
about three votes. 


Miss MenrscuikorF: So that really Governor Warren will be faced 
with a great opportunity. In other words, the office of Chief Justice does 
give this opportunity to a very well-prepared and able man to influence 

more than a single vote and to count as more than a single vote in 
that way. 

Mr. Liewettyn: It operates without really showing, you see. Unless 
you have yourself studied the case down to the ground better than he 
has, by the time that kind of a man tells you what the issues are and 
what the case is, you almost are persuaded to go with it. 


Miss MentscuikorF: This, of course, raises again Mr. Currie’s point 
that the Court is doing as good a job as it can under almost impossible 
circumstances. If the Court has to study intensely.a hundred to a hun- 
dred and fifty cases a year, but if it in fact gets requests for a thousand 
to twelve hundred cases a year, somehow it may be reasonably assumed 
that there are other cases which the Court refuses to hear which might 
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have been worth hearing. One of the problems is whether there is any 


machinery whereby the nine men who are now sitting on the bench or 


who at any other time will be sitting on the bench will be able to in- 
crease their work load, so to speak. 


Mr. Liewettyn: I personally have wondered why our Supreme Court 
has never turned to the device which is used in a good many other 
places. For example, in Germany, in France, in the supreme court of 
Washington, in all these... 


Miss MentscuikorF: That is the state of Washington. 


Mr. Liewetyn: ... the state of Washington—in all these, what has 
been done in order to get over more ground more effectively is that they 
have divided the court up. All the justices do not all sit on the same 
case unless it is a case in which they find it so important or in which the 
two divisions, or more than two divisions, disagree so that they think 
that they ought to sit together in order to get it all straightened out. I 
have thought that the Supreme Court could get over a good deal more 
business if it meditated on that, but it never appears to have occurred to 


anybody. 


Miss MentscutkorF: It is queer, is it not, when you consider that in 
the circuit courts in the same general judicial system the court does sit 
through some of its members and does not sit as an entire bench? 


Mr. Kurvanp: I think that some of the defects of such a system are 
evident by the actions of some of our circuit courts. The result has been 
that we do have different branches of the court coming up with differ- 
ent results, and perhaps, because the Supreme Court remains as a court 
of review of the circuit courts, we can tolerate that in the courts below. 
But Mr. Llewellyn seems to have anticipated that difficulty by suggest- 
ing that the Court sit as a single unit where the conflict does arise, or 
where the case is of extraordinary importance, I assume. 


Mr. Liewettyn: That is exactly what I should assume. 


Mr. Kurtanp: The difficulties I see there are that we start out perhaps 
with the assumption that we do have cases here of extraordinary impor- 


tance requiring the Court to sit as a unit or the case would not be there 
at all. 


Miss MentscuixorF: We have the problem that, on the one hand, it 
does seem that if the Court wished to, or, rather, if Congress wished to, 
it could work out a machinery whereby the Court could take more 
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ras 


‘cases. Yet Mr. Currie has remained rather consistently of the opinion 
that the Court possibly should take fewer cases and leave the more 
political aspects of the cases which it now handles to the proper agencies 
for handling. Is that correct? 


Mr. Currie: I have not suggested that the Court could avoid its re- 
sponsibility of decision in these cases. I have meant only to suggest that 
when the case comes to the Court, it is frequently found that the Court 
is without the wherewithal to reach the kind of decision which is neces- 


sary in the best interests of our government. Because, for example, the 


questions which the Court is frequently called upon to decide require 
political judgment and require to be based on political facts, yet the 
cases come to the Court without the prior aid of such judgments and 
such facts. 

I am not suggesting that the Court should avoid its responsibility of 
‘decision. On the contrary, I think that we ought to take note of the fact, 
in spite of the appearance, that we are all reasonably well satisfied with 
the way in which the Court discharges its functions. 


Miss MentscutxorF: I for one am not. I think that it ought to take 


- more cases in the commercial area, for example, because, until Congress 


acts, which is your point, there is no uniformity in a very important 
aspect of our entire national law. 


Mr. Liewettyn: It used to. It has departed from the practice of tak- 
ing the great commercial cases. 


Miss MentscuixorF: I take it that Mr. Currie would say that that is 
desirable because it ought to be action by Congress rather than by the 
Court. 


Mr. Currie: Not necessarily. As a matter of fact, I am somewhat in 
sympathy with the Court’s withdrawal from the field of commercial 
law, because I happen to be one of those who believes that the Court in 
that field was applying a law which it got from no place in particular. 

But I was saying that I think that we ought to take note of the fact 
that the Court is being rather generally criticized nowadays for not 
taking enough cases. This goes back to Mr. Kurland’s discussion of the 
way in which the Court exercises the discretion it has in so many in- 
stances to say that even though a case is properly before it, even though 
it is a case of the type which was so important that the Constitution and 
the statutes place it in the Supreme Court for decision, the Court is un- 
able to pick and choose among the cases and say which it will take and 
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which it will not. In any discussion of how well the Court is discharging _ 
its functions, some attention might well be given to what the signif- _ 
icance is of the fact that the Court does not decide those eight or nine 
or one thousand cases. 


Mr. Kurtanp: May I suggest—and this may be going off the point— 
that my former employer on the Supreme Court thinks that it is the 
university law-school faculties which are not discharging their functions 
by being adequately critical of the functioning of the Supreme Court. 


Miss MentscuikoFF: Perhaps we could help him out by saying that 
there are certain areas in which we are critical of the Court’s failure 
either to take or not to take cases? 

Certainly Mr. Llewellyn and I would be in agreement that the Court 
should be criticized for not taking commercial cases, even though it 
would have to decide them from this brooding omnipresence which 
Mr. Currie mentioned. I take it, Currie, that you might have some reser- 
vations as to whether the Court is taking sufficient cases in the area of 
segregation and civil liberties, or am I wrong as to that? 


Mr. Currie: I have some sympathy with the criticism there, largely 
because there seems to be evidence to indicate that, where a great victory 
for civil liberties is won before the Supreme Court, it is not always put 
into complete effect at the level of the courts in which cases are tried 
in the first place. In every one of these cases in which there may be a 
departure from constitutional standards it is true that the Court cannot 
police; but, in many of the important cases which are coming up, one 
wonders whether the Supreme Court might not find a little more time. 


Mr. Liewettyn: I say that, whether you like everything it does, or 
whether you do not like everything it does, and whether you think that 
it might do it a little differently or whether you do not think that it 
might do it a little differently, what we have here is a noble institution 
and a thing for every American to be proud of. When a new Chief 
Justice is appointed, it seems to me that it ought to move us all. 


Miss MentscuixorF: I think, then, that what you are really saying is 
that the Supreme Court of the United States, apart from its immediate 
functions—the four major functions which we have described—is much 
more than a court. It is, in essence,'a symbol of an entire way of life. 


Mr. Liewetxyn: It is like the flag! 


I]. THE SPIRIT OF LIBERTY* 
By JUDGE LEARNED HAND 


* 


_ We have gathered here to affirm a faith, a faith in a common pur- 
‘pose, a common conviction, a common devotion. Some of us have 
chosen America as the land of our adoption; the rest have come from 
those who did the same. For this reason we have some right to con- 
sider ourselves a picked group, a group of those who had the courage 
to break from the past and brave the dangers and the loneliness of 
a strange land. What was the object that nerved us, or those who went 
before us, to this choice? We sought liberty; freedom from oppression, 
freedom from want, freedom to be ourselves. This we then sought; this 
we now believe that we are by way of winning. What do we mean 
hen we say that first of all we seek liberty? I often wonder whether 
‘we do not rest our hopes too much upon constitutions, upon laws and 
upon courts. These are false hopes; believe me, these are false hopes. 
Liberty lies in the hearts of men and women; when it dies there, no 
constitution, no law, no court can save it; no constitution, no law, 
ho court can even do much to help it. While it lies there it needs no 
constitution, no law, no court to save it. And what is this liberty which 
must lie in the hearts of men and women? It is not the ruthless, the 
unbridled will; it is not freedom to do as one likes. That is the 
denial of liberty, and leads straight to its overthrow. A society in 
which men recognize no check upon their freedom soon becomes a 
society where freedom is the possession of only a savage few; as we 
have learned to our sorrow. 

What then is the spirit of liberty? I cannot define it; I can only tell 
you my own faith. The spirit of liberty is the spirit which is not too 
sure that it is right; the spirit of liberty is the spirit which seeks to 
understand the minds of other men and women; the spirit of liberty 
is the spirit which weighs their interests alongside its own without 
bias; the spirit of liberty remembers that not even a sparrow falls 
to earth unheeded; the spirit of liberty is the spirit of Him who, near 
two thousand years ago, taught mankind that lesson it has never 
learned, but has never quite forgotten; that there may be a kingdom 

* An address by Judge Hand delivered in Central Park, New York, on “I Am an 
American Day,” May 21, 1944 (Irving Dilliard [ed.], The Spirit of Liberty [New York: 
Alfred A. Knopf, 1952], pp. 189-91). (Reprinted by special permission of the author 
and the publisher.) 
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where the least shall be~Heard and considered side by side with the 

greatest. And now in that spirit, that spirit of an America which has 

never been, and which may never be; nay, which never will be ex-_ 
cept as the conscience and courage of Americans create it; yet in the 

spirit of that America which lies hidden in some form in the aspira- 

tions of us all; in the spirit of that America for which our young 

men are at this moment fighting and dying; in that spirit of liberty 

and of America I ask you to rise and with me pledge our faith in 

the glorious destiny of our beloved country. 


Il. THE CONTRIBUTION OF AN INDEPENDENT 
JUDICIARY TO CIVILIZATION* 


By JUDGE LEARNED HAND 
*k 


In considering the contributions of an independent judiciary to our 
kind of civilization, I should like to distinguish between its customary 
law and constitution on the one hand and what I shall call its “enacted 
law” on the other. By “enacted law” I mean any authoritative com- 
mand of an organ of government purposely made responsive to the 
pressure of the interests affected. I shall assume that before “enacted 
law” is passed these interests have opportunity in the press, in public 
meeting, by appearance before committees or the like and in any 
other lawful way, to exert their influence. “Enacted law” in that sense 
is ordinarily a compromise of conflicts and its success depends upon 
how far mutual concessions result in an adjustment which brings in 
its train the most satisfaction and leaves the least acrimony. I am not 
sure that an independent judiciary would be desirable in a society 
where law was enacted by a different process. For example, Gallup 
polls may in the end become so accurate that, if we should wish a 
government by referendum, we could accept them as reliable and 
speedy equivalents. It might be best not to make independent a 
judiciary called upon to interpret the answers so obtained. Nobody 
can capture the implications of his purposes, or really know what he 
wants till they have been tried out in experience; but, although political 


* This selection is an address by Judge Hand on the occasion of the 250th anniversary 
of the founding of the Supreme Judicial Court of Massachusetts (ibid., pp. 172-82). 
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“controversy is poor makeshift, it is the best we can get in advance, 
and law must speak in futuro. Those vague stirrings of mass feel- 
ing which many who pride themselves upon their democracy mistake 
for the popular will must always be made concrete before they can 
‘become law in any practical sense, and the process of definition is 
as important as the dumb energy which provokes it, perhaps more 
so. In a society governed by Gallup polls it might be well to sub- 
mit the judiciary to a Gallup poll, too; the definition of the popular 
command would be too much like the command itself. 

But an independent judiciary is an inescapable corollary of “enacted 
law” in the sense I am using it. Such laws do not indeed represent 
permanent principles of jurisprudence—assuming that there are any 
such—but they can be relatively stable; and, provided that the op- 

“portunity always exists to supplant them when there is a new shift in 
“political power, it is of critical consequence that they should be loyally 
enforced until they are amended by the same process which made 
them. That is the presupposition upon which the compromises were 
originally accepted; to disturb them by surreptitious, irresponsible and 
anonymous intervention imperils the possibility of any future settle- 
ments and pro tanto upsets the whole system. Such laws need but 
one cannon of interpretation, to understand what the real accord was. 
The duty of ascertaining its meaning is difficult enough at best, and 
one certain way of missing it is by reading it literally, for words 
are such temperamental beings that the surest way to lose their 
essence is to take them at their face. Courts must reconstruct the 
past solution imaginatively in its setting and project the purposes 
which inspired it upon the concrete occasions which arise for their 
decision. To interject into the process the fear of displeasure or the 
hope of favor of those who can make their will felt, is inevitably to 
corrupt the event, and could never be proposed by anyone who 
really comprehended the issue. This was long held a truism, but it 
must be owned that the edge of our displeasure at its denial has of 
late been somewhat turned. In the name of a more loyal fealty to the 
popular will, we are asked to defeat the only means by which that 
will can become articulate and be made effective. To this, the first 
aspect of our question, I submit that there is but one answer: an 
unflinching resistance. 

The respect all men feel in some measure for customary law lies 
deep in their nature; we accept the verdict of the past until the need 
for change cries out loudly enough to force upon us a choice between 
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the comforts of further inertia and the irksomeness of action. Through 
the openings given by that disposition, the common law has been 
fabricated bit by bit without express assent and under the ministrations 
of those who have always protested that, like the Bourbons, they 
learn nothing and forget nothing. Logically, the irresponsibility of an 
independent judiciary is here an anomaly, like the common law itself;_ 
in a pitilessly consistent democracy judges would not be making law 
at all. Why then do we not resent it? In earlier times when the 
parturition of statutes was slow and painful, judicial license was 
tolerated partly for that reason and partly because judges fairly rep- 
resented the governing classes. While the king was supreme, or nearly 
so, he could remove them at pleasure, and even when, after the fall 
of the Stuarts, they began to hold upon good behavior, they were 
still for long in harmony with those who had succeeded to the reins. — 
Occasionally—Lord Mansfield is the classic example—they could 
without offence make radical changes in the customary law. That is 
no longer true; both the need and the unison have gone; legislation 
has become easy, judges no longer speak for the ruling classes. The price 
of their continued power must therefore be a self-denying ordinance 
which forbids change in what has not already become unacceptable. 
To compose inconsistencies, to unravel confusions, to announce un- 
recognized implications, to make, in Holmes’ now hackneyed phrase, 
“fnterstitial” advances; these are the measure of what they may proper- 
ly do, and there is not indeed much danger of their exceeding this 
limit; rather the contrary, for they are curiously timid about innova- 
tions. A judge who will hector the bar and browbeat the witnesses and 
who can find a warrant in the Fourteenth Amendment for stifling a 
patently reasonable legislative experiment, will tremble at the thought 
of introducing a new exception into the hearsay rule. And so, although 
precisions and purists might repine, in the end things work out very 
well as they are, for the advantages of leaving step by step amendments 
of the customary law in the hands of those trained in it, outweigh 
the dangers. 

You may well think that I have so far been merely skirmishing in 
a rather obvious effort to avoid the main engagement. For, unless I 
am deceived, those who proposed the subject of the evening were 
really thinking about judges and constitutions, perhaps more especial- 
ly the United States Constitution; and unless I am a skulker, I must 
now advance to the attack. Nevertheless, I shall first attempt one 
more diversion. A constitution is primarily an instrument to distribute 
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tical power; and so far as it is, it is hard to escape the necessity of 
‘some tribunal with authority to declare when the prescribed distribu- 
tion has been disturbed. Otherwise those who hold the purse will 
be likely in the end to dominate and absorb everything else, except 
‘as astute executives may from time to time check them by capturing 
and holding popular favor. Obviously the independence of such a 
tribunal must be secure; and there seems to be nothing to add to what 
I have been saying about “enacted law.” I do not mean that courts 
‘should approach such constitutional questions as they approach 
statutes, and they have never done so when they knew their business; 
constitutions can only map out the terrain roughly, inevitably leaving 
much to be filled in. The scope of the interstate commerce power of 
Congress is an ever present instance. It is impossible to avoid all 
“such occasions, but it was a daring expedient to meet them with 
judges, deliberately put beyond the reach of popular pressure. And 
yet, granted the necessity of some such authority, probably independent 
judges were the most likely to do the job well. Besides, the strains that 
decisions on these questions set up are not ordinarily dangerous to 
the social structure. For the most part the interests involved are only 
the sensibilities of the officials whose provinces they mark out, and 
usually their resentments have no grave seismic consequences. 

But American constitutions always go further. Not only do they 
distribute the powers of government, but they assume to lay down 
general principles to insure the just exercise of those powers. This 
is the contribution to political science of which we are proud, and 
especially of a judiciary of Vestal unapproachability which shall al- 
ways tend the Sacred Flame of Justice. Yet here we are on less firm 
ground. It is true that the logic which has treated these like other provi- 
sions of a constitution seems on its face unanswerable. Are they not parts 
in the same document? Did they not originally have a meaning? Why 
should not that meaning be found in the same way as that of the 
rest of the instrument? Nevertheless there are vital differences. Here 
history is only a feeble light, for these rubrics were meant to answer 
future problems unimagined and unimaginable. Nothing which by 
the utmost liberality can be called interpretation describes the process 
by which they must be applied. Indeed if law be a command for 
specific conduct, they are not law at all; they are cautionary warnings 
against the intemperance of faction and the first approaches of des- 
potism. The answers to the questions which they raise demand the 
appraisal and balancing of human values which there are no scales to 
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weigh. Who can say whether the contributions of one group may not — 
justify allowing it a preference? How far should the capable, “ 
shrewd or the strong be allowed to exploit their powers? When does _ 
utterance go beyond persuasion and become only incitement? How far — 
are children wards of the state so as to justify its intervention in 
their nurture? What limits should be imposed upon the right to in- 
herit? Where does religious freedom end and moral obliquity begin? 
As to such questions one can sometimes say what effect a proposal 
will have in fact, just as one can foretell how much money a tax 
will raise and who will pay it. But when that is done, one has come 
only to the kernel of the matter, which is the choice between what will 
be gained and what will be lost. The difficulty here does not come 
from ignorance, but from the absence of any standard, for values are 
incommensurable. It is true that theoretically, and sometimes practical- | 
ly, cases can arise where courts might properly. intervene, not indeed 
because the legislature has appraised the values wrongly, for it is 
hard to see how that can be if it has honestly tried to appraise them 
at all; but because that is exactly what it has failed to do, because 
its action has been nothing but the patent exploitation of one group 
whose interests it has altogether disregarded. But the dangers are 
always very great. What seems to the losers mere spoliation usually 
appears to the gainers less than a reasonable relief from manifest in- 
justice. Moreover, even were there a hedonistic rod by which to 
measure loss or gain, how could we know that the judges had it; 
or—what is more important—would enough people think they had, 
to be satisfied that they should use it? So long as law remains a profes- 
sion (and certainly there is no indication that its complexities are de- 
creasing) judges must be drawn from a professional class with the 
special interests and the special hierarchy of values which that im- 
plies. And even if they were as detached as Rhadamanthus himself, 
it would not serve unless people believed that they were. But to believe 
that another is truly a Daniel come to judgment demands almost the 
detachment of a Daniel; and whatever may be properly said for the 
judges, among whom there are indeed those as detached as it is 
given men to be, nobody will assert that detachment is a disposition 
widespread in any society. 

It is not true, as you may be disposed at first blush to reply, that 
all this can be said with equal force of any other decision of a court. 
Constitutions are deliberately made difficult of amendment; mistaken 
readings of them cannot be readily corrected. Moreover, if they could 
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> Nor need it surprise us ‘that these stately admonitions fie to g 
bject themselves to analysis. They are the precipitates of “old, un- © — 
appy, far-off things, and battles long ago,’ ” originally cast as universals 
o enlarge the scope of the victory, to give it authority, to reassure the 
ery victors themselves that they had been champions in something 
ore momentous than a passing struggle. Thrown large upon the 
een of the future as eternal verities, they are emptied of the vital 
occasions which gave them birth, and become moral adjurations, the 
‘more i imperious because inscrutable, but with only that content which 
each. generation must pour into them anew in the light of its own 
xperience. If an independent judiciary seeks to fill them from its 
ywn bosom, in the end it will cease to be independent. And its inde- 
‘pendence will be well lost, for that bosom is not ample enough for the 
opes and fears of all sorts and conditions of men, nor will its answers 
be theirs; it must be content to stand aside from these fateful battles. 
‘There are two ways in which the judges may forfeit their independ- 
ence, if they do not abstain. If they are intransigent but honest, they 
will be curbed; but a worse fate will befall them if they learn to trim 
their sails to the prevailing winds. A society whose judges have taught’ 
it to expect complaisance will exact complaisance; and complaisance 
under the pretense of interpretation is rottenness. If judges are to kill 
this thing they love, let them do it, not like cowards with a kiss, but 
dike brave men with a sword. 

- And so, to sum up, I believe that for by fat the greater part of 
‘their work it is a condition upon the success of our system that the 
judges should be independent; and I do not believe that their inde- 


1B es | “THE ‘UNIVERSITY. OF: “CHICAGO. ROUND E 
ie should be impaired because of their constitutional fun 
But the price of this immunity, I insist, is that they “should ot 


the last word in those basic conflicts of “right and wrong- 
whose endless j eRe _— ee. You — ask — then bt 


anyone can say ae will be left of those See ce 
whether they will serve. only as counsels; but this = 1c] 
know—that a ay so riven — the spine of r 


. word, which has faith 3 in the sictedatis of ‘the individual. IE you as 
me how such a temper and such a faith are bred and fostered, 1 cane 
not answer. They are the last flowers of civilization, delicate and 
easily overrun by the weeds of our sinful human nature; we may 
even now -be witnessing their uprooting and disappearance until in 
the progress of the ages their seeds can once more find some friendly 
soil. But I am satisfied that they must have the vigor within themselves” 
to withstand the winds and weather of an indifferent and ruthless” 
world; and that it is idle to seek shelter for them in a courtroom. Men” 
must take that temper and that faith with them into the field, into” 
the market-place, into the factory, into the council-room, into their 
homes; they cannot be imposed; they must be lived. Words will a 
express them; arguments will not clarify them; decisions will ee 
maintain Shai They are the fruit of the wisdom that comes of | trial 
and a pure heart; no one can possess them who has not stood in awe. 
before the spectacle of this mysterious Universe; no one can possess 
them whom that spectacle has not purged throush pity and through” 
fear—pity for the pride and folly which inexorably enmesh men in toils 


of their own contriving; fear, because that same pride and that same 
folly lie deep in the recesses of his own soul, 


